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— THE FALSE CLAIMS ACT —
The Government's
Main Weapon against
Contractor Fraud

BY STEPHEN A.WOOD

he False Claims Act (FCA), 31 U.S.C. §§ 3729-3733,

stands today as the federal government’s primary anti-

fraud weapon. The government has used this statutory
scheme to extract major settlements and judgments from
businesses across a wide variety of industries. The law applies
to any organization or individual who does business with the
federal government or whose business relies on payment by
the federal government, directly or indirectly.

Broadly, the FCA imposes liability upon anyone who
causes the government to pay money on a claim that is
knowingly false in some material respect or who knowingly
deprives the government of money or property, or conspires
to do the same. Originally enacted during the Civil War,
the law underwent major revision in 1986. Since that
time, the government has collected in excess of $70 billion
from defendants in settlements and judgments.! Congress
continues to expand the reach of this law by incorporating
anti-fraud provisions into other legislation and lowering
hurdles to recovery.

The trend as to the number and size of judgments and
settlements is increasing. The number of FCA suits rose from
200 or 300 on average in the 1980s to more than three times
that number in some recent years.? Most of these suits were
brought under the act’s qui tam provisions—giving private
citizens the right and incentive to pursue fraud claims on
behalf of the government. In FY 2021, the federal govern-
ment recorded $5.6 billion in settlements and judgments
collected in civil cases involving fraud against the govern-
ment, the second-largest one-year haul in the history of the
law.?

No industry, organization, or person is exempt from this
law. A review of the cases and Department of Justice press
releases from the past 10 years reads like a Who’s Who of
America’s leading companies. With increased incentives for
whistleblower plaintiffs, reduced scienter requirements, and
more state and local governments enacting versions of the
FCA, enforcement efforts are likely to continue to increase.

Brief History of the False Claims Act

The FCA was enacted in 1863 in an effort to combat fraud
perpetrated by suppliers to the Union Army.* It originally
provided for civil penalties of $2,000 per false claim and
doubling of the government’s actual damages. It included
provisions allowing private citizens to sue on behalf of the
government, providing those “relators” with 50% of the
amount the government recovered as a result of their cases. As
with most of American law, the qui tam provisions of this law
have their roots in the English common law. Qui tam is short
for qui tam pro domino rege quam pro se ipso in hac parte sequitur,
which translates literally to “who pursues this action on our
Lord the King’s behalf as well as his own.”” Beginning as early
as the 13th century, access to royal courts could only be gained
by alleging harm to the King.®

In 1943, Congress passed significant amendments to the
FCA, mainly altering the qui tam sections of the law largely as
a result of a U.S. Supreme Court decision in United States ex
rel. Marcus v. Hess.” In Hess, the relator alleged that contractors
were involved in collusive bidding on government contracts.
Those same defendants, however, had been criminally indicted
prior to the filing of the relator’s qui tam action. The Supreme
Court nevertheless permitted the suit to proceed, finding that
even if the relator was piggybacking on the criminal proceed-
ing, the suit promoted the objectives of the FCA by allowing
the government a greater recovery than it would receive
solely from the imposition of a criminal penalty.® The 1943
amendments included a reduction in the relator’s percentage
recovery to 10% in the event the government participated in
the case or 25% if it did not, and an outright prohibition on
qui tam suits based on evidence or information already in the
possession of the federal government. These changes prompted
a dramatic decline in the number of qui tam actions.

By the 1980s, increased reports of fraud on the govern-
ment, mainly in the area of defense procurement, likely a
consequence of the expansion of defense spending during
the Reagan administration, led to amendment of the FCA in
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TIP: A robust compliance program informed by a

thorough understanding of the False Claims Act’s
pitfalls is the main key to avoidance of liability.

1986.The recoverable damages increased from double to treble
the government’s losses. The statutory penalties were increased
from $2,000 per false claim to a range from $5,000 to $10,000
per false claim.” The amendments increased the relator’s recov-
ery to a maximum of 25% in cases where the government
intervened, and 30% in cases where the government elected
not to intervene. What’s more, a provision was added to permit
relators to recover their attorney fees and costs. Finally, the
1986 amendments permitted a qui tam suit even where the
government was in possession of the information as long as
the relator was the original source of the information supplied
to the government.

These amendments also resolved a dispute among the
courts about whether it was necessary for the government to
prove specific intent to defraud. The amended law required
proof that the defendant either had actual knowledge of
the falsity of the information or acted either in deliberate
ignorance of it or with reckless disregard of the truth of the
information." The 1986 amendments also created a private
right of action for any person who is discriminated or retali-
ated against for participating or aiding in an FCA enforcement
action.'' The prevailing claimant is entitled to recover double
back pay, reinstatement, and any other relief necessary to make
that person whole."

In 2009, the Fraud Enforcement and Recovery Act
(FERA) further amended the FCA. Notably, FER A codified
a “materiality” requirement that previously existed as part of
the common law, the logic being that not every false statement
or representation made to the government should necessarily
give rise to liability under the law. Only statements or rep-
resentations that were material to the government’s decision
to pay the claim should lead to liability. Materiality 1s defined
as “having a natural tendency to influence, or be capable of
influencing, the payment or receipt of money or property.”"?

The 2010 passage of the Patient Protection and Affordable
Care Act (ACA) and the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act) led to further
refinements in the FCA.The ACA modified the public disclo-
sure and original source limits on the FCA.The government
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now had “veto” authority to prevent dismissal of a qui tam
suit despite public disclosure where it opposed dismissal.'* The
Dodd-Frank Act modified the provisions pertaining to retali-
ation. Now the FCA protects relators engaged in “lawful acts”
as well as “other efforts to stop 1 or more violations” of the
FCA." And this protection extends to employees, contractors,

and agents, as well as “associated others.”'®

Elements of a Claim

The elements of a claim under the FCA are set forth in 31
U.S.C. § 3729(a)(1), delineated in seven subsections. As a gen-
eral matter, conduct that knowingly causes the government to
pay more than it is legally required to pay, or receive less than
it is lawfully entitled to, gives rise to liability under the FCA.
Under § 3729(2)(1)(A), the elements are:

1. the person must present or cause another to present a
claim for payment or approval by the United States;

2. the claim must be false or fraudulent; and

3. the actor must know that the claim is false.!”

Some courts have held that damages are not required if the
foregoing elements are established. In that instance, statutory
per-claim penalties can still be imposed.'® These elements are
discussed further below.

A claim for payment. The 1986 amendments defined
“claim” as follows: “any request or demand which is made to
a contractor, grantee, or other recipient if the United States
Government provides any portion of the money or property
which is requested or demanded, or if the Government
will reimburse such contractor, grantee, or other recipient
for any portion of the money or property.”'* In 2009, this
was broadened to include claims for money or property
regardless of whether the government had title to it, as long
as the government provided the money or property or would
reimburse a portion of it. The money or property also had
to be expended on the government’s behalf, or used for a
government purpose.?’

False or fraudulent. Falsity is an objective inquiry that
requires consideration of all facts and circumstances. Often,
an invoice is not false on its face, and consideration of the
underlying contracts, regulations, etc., is necessary to deter-
mine whether it is false in fact.*! Questions of falsity are often
intertwined with the issue of intent, and the decisions on this
issue often revolve around the exact meaning of contract and
regulatory terms. Ambiguity tends to negate intent and/or
falsity.”

Knowledge or intent. As noted above, the 1986 amend-
ments relieved the government of the obligation to prove
specific intent to defraud. The amended law required proof
that the defendant either acted in deliberate ignorance of
available information or with reckless disregard of the truth of
the information.” Questions of ambiguity in the interpreta-
tion of contracts and regulations may lead to the conclusion
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that the defendant lacked intent as long as the defendant’s
interpretation is not unreasonable.?* Also, circumstances
involving mistake or mere negligence should not lead to
liability.”

Materiality. Prior to the 2009 FER A amendments, the
statute did not contain an explicit “materiality” requirement.
Nonetheless, variously calling it materiality, causation, or
reliance, most courts imposed such a requirement on the
government and FCA relators. A materiality or reliance
requirement prevents every knowing technical
contract breach or regulatory violation—how-

above what was necessary to fulfill its contract. The defendant
valued the wings on the schedule between $750 and $1,125.
The government agreed to sell the wings to the defendant
for scrap, and the defendant later resold them for $1.5 million.
Although a panel of the Eleventh Circuit Court of Appeals
affirmed the district court’s dismissal of the action, the
appellate court, sitting en banc, vacated and reversed, holding
that there was an obligation to either return the wings to the
government or pay the government their fair value.”

ever minor—from becoming a basis for FCA
liability.*

Causation. It should be obvious that the
knowing submission of a false claim to the
government does not result in FCA liability
unless it is shown that this actually caused the
government to make payment. Causation is an
express element under 31 U.S.C. § 3729(a)(1)(A).
As to the remaining bases for FCA liability, proof
of causation is implicit. In many cases, the causal
connection is clear. In some instances, however,
the defendant’s act is more attenuated or removed
from the government’s act of payment.”

Virtually anyone has standing
to bring suit under the FCA as
long as they possess nonpublic
knowledge of the fraud or
were the original source of
what has become public.

Note that liability arises where one knowingly
“causes another” to submit a claim that is false or
fraudulent. Thus, liability under the FCA does not depend on
the knowledge of the person actually submitting the claim. As
long as someone in an organization acts knowingly in causing
a business or contractor to submit a false claim, liability can
arise. For example, where a final inspector signs off on work
that they know was not done, it matters not that the depart-
ment responsible for processing and submitting the claim for
payment is unaware. Likewise, a subcontractor who knowingly
submits a false statement of charges to the general contractor
who then passes that along to the government violates the
FCA.

Several courts have held that one who knowingly makes
false statements in order to obtain a contract with the gov-
ernment can also be liable under the FCA.This is sometimes
referred to as “fraud in the inducement.” In one such case, the
Supreme Court held that every claim for payment submitted
after the defendant was found to be involved in collusive
bidding was false.”® FCA liability may also be found where
one relies on a false record to get a claim paid,”” where one
participates in a conspiracy to submit a false claim,” or where
one avoids an obligation to transmit money or property to the
government.”'

The latter is often referred to as a “reverse false claim.” For
liability to attach, there must be a clear obligation to pay that
is not merely speculative or contingent. This provision was at
issue in United States v. Pemco Aeroplex, Inc.® The defendant
submitted a parts schedule to the Air Force showing that the
defendant was in possession of an inventory of aircraft wings

Qui Tam Actions under the False Claims Act

The qui tam provisions of the FCA permit someone other
than the government, called a relator, to initiate an action
under the FCA.The relator may pursue the action even if the
government shows no interest in it or declines involvement. In
the event of a recovery against the defendant, the relator shares
in the recovery.

A relator brings an FCA action on behalf of the United
States.Virtually anyone has standing to bring suit under the
FCA as long as that person or entity possesses nonpublic
knowledge of the fraud or was the original source of what has
become public.** Note that this standing extends only to the
pursuit of claims allowed under the FCA and does not extend
to common-law claims or other claims that the government
might bring (e.g., for common-law fraud, unjust enrichment,
breach of contract, etc.) after it intervenes in an action.”

A relator who initiates an FCA action files the complaint
under seal and serves the complaint upon the government
along with a “written disclosure of substantially all material

evidence and information the person possesses.”*

The purpose
behind this requirement is to permit the government to inves-
tigate the claims to determine whether or not to intervene
in the suit.” The complaint remains under seal for at least 60
days.” The statute permits the government to seek extensions
of the 60-day time period “for good cause shown.”?

At the expiration of the period of time allowed for investi-
gation, the government must either (1) intervene in the action

and take it over, (2) decline to intervene, (3) seck dismissal, or
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(4) attempt to settle the claim. If the government declines to
intervene, it can still attempt to do so later for “good cause.”*
If the government elects to intervene in the action, it has
primary responsibility for prosecuting the action and is not
bound by any acts or statements of the relator.*! The relator
may, nevertheless, continue as a party to the action.

If the government declines to intervene, the relator may
still prosecute the case without government involvement.
Even if the relator is ultimately successful in recovering against
the defendant, the government will still share in at least 70%
of the recovery. The government has the right, however, to

connection with the fraud, however, the relator must be dis-
missed from the action without prejudice to the government’s
right to pursue it.*

The FCA also allows the relator to recover, upon motion,
an amount for reasonable expenses, including reasonable attor-
ney fees and costs, incurred in prosecuting the action, whether
the relator recovers by way of judgment or settlement.*’

Out of concern that relators could be subject to retaliation
for bringing claims under the FCA, Congress, as part of
the 1986 amendments, incorporated a statutory cause of
action that can be asserted by anyone subject to discharge
or discrimination in the terms and conditions
of employment for lawful actions taken in

The relator receives a share of
the recovery from an action
brought under the FCA along

with reasonable expenses,
including attorney fees.

furtherance of an action brought under the
FCA.*" Relators so claiming were entitled

to “all relief necessary to make the person
whole.”' The amendments of 2009 modified
the class of persons protected to make clear that
independent contractors who were harmed by
retaliatory actions of an FCA defendant were
also covered. The definition of protected conduct
was amended further in the Dodd-Frank Act of
2010 to make clear that the protection applied to
persons acting in furtherance of an FCA action,

pursue dismissal of the qui tam action as long as the relator is
given notice and an opportunity for a hearing.*> Government
motions for dismissal under 31 U.S.C. § 3730(c)(2)(A) have
been the subject of significant litigation in recent years, with
some courts holding the government’s dismissal authority

to be beyond the purview of the courts, while others have
held that the government must identify a valid government
purpose and a rational relation between dismissal and accom-
plishment of that purpose.*”

As noted, the relator receives a share of the recovery from
an action brought under the FCA. Where the government has
intervened, the relator’s recovery is limited to between 15%
and 25%, with the exact percentage subject to the discretion
of the court. The statute offers little guidance beyond “the
extent to which the person substantially contributed to the
prosecution of the action.”* The Department of Justice has
issued a memorandum listing several nonexclusive factors that
should be considered in negotiating or adjudicating a relator’s
share of the recovery.”” When the relator pursues an FCA
action without government involvement, the percentage of
the recovery increases to a range of between 25% and 30%.*

The relator’s share of any recovery can be reduced if the
court finds that the relator was involved in perpetrating the
fraud.” If the relator was someone who planned and initiated
the violation that led to the FCA action, the court has discre-
tion to reduce the award as it deems appropriate, regardless
of whether the government intervenes in the action. If the
relator is prosecuted and convicted of criminal violations in
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or engaged in other “efforts to stop 1 or more

violations of this subchapter.”>® The relator must
be engaged in conduct protected under the FCA, not merely
in the assigned duties of employment, and there must be a
causal nexus between the relator’s conduct and the adverse
employment action.>

Damages and Penalties

Section 3729(a)(1) provides that the government recovers

“3 times the amount of damages” it incurs as a result of the
defendant’s illegal act. The calculation is logically stated as

the amount of money the government actually paid less the
amount it would have paid had the claim not been false.”
Damages in cases where the government is charged incor-
rectly for services or products provided—either billed for
something not provided or overcharged—are relatively easy to
determine.

In the event of a reverse false claim, the basic formula can
be restated as the difference between what the government
received and what it would have received absent knowing
falsity. In the simplest case, where there is a failure to pay
an amount owing under a contract (a lease payment, for
example), the government’s damages will equal the amount
withheld. But the damages can be particularly difficult to
determine when the underlying obligation is unclear or
contingent.”

In cases involving substandard products or services, the
central determinant is the value assigned to the product or
service supplied. In United States v. Bornstein, a substandard
product case, the Supreme Court adopted a “benefit of the

PUBLISHED IN THE BRIEF, VOLUME 51, NUMBER 4, SUMMER 2022. © 2022 BY THE AMERICAN BAR ASSOCIATION. REPRODUCED WITH PERMISSION. ALL RIGHTS RESERVED. THIS INFORMATION OR ANY PORTION THEREOF MAY
NOT BE COPIED OR DISSEMINATED IN ANY FORM OR BY ANY MEANS OR STORED IN AN ELECTRONIC DATABASE OR RETRIEVAL SYSTEM WITHOUT THE EXPRESS WRITTEN CONSENT OF THE AMERICAN BAR ASSOCIATION.



bargain” formula: the difference between the market value of
the product received and the market value of the product con-
tracted for.>® In United States ex rel. Roby v. Boeing Co., another
substandard product case, an Army helicopter crashed as a
result of a defective transmission gear, resulting in a total loss
of the aircraft.”” The majority in Roby rejected the defendant’s
argument that the benefit of the bargain formula would limit
the damages to the cost of the defective component, noting
that the defendant billed the government for the cost of the
helicopter as a unit.*®

In addition to damages, the FCA imposes penalties for each
false claim.The case law reveals wide variability in the manner
of calculating the number of claims and penalty assessments.
Although the FCA provides for a penalty range, the statute
provides no guidance to courts on how to determine the
amount of the per-claim penalty within that range.”” Most
courts have held that penalties should attach to each demand
for payment, as opposed to each false record submitted with a

single demand for payment.®

Defenses and Responses to Claims
Public disclosure, lack of original source, first-to-file
bar. As noted, proper relators must, under the statute, bring
their claims based on information that has not been disclosed
to the public.®! Alternatively, if the information is in the
public domain, the relator must be the original source of the
information.® These requirements, if not met, can serve as a
basis for dismissal of the qui tam action.” The first-to-file bar
prevents subsequent relators from piggybacking on the efforts
of the first relator to file by precluding qui tam actions based
on the same facts that gave rise to the first-filed action.®

Failure to plead fraud with particularity under Rule
9(b). Federal Rule of Civil Procedure 9(b) imposes special
pleading requirements in cases of fraud: “In alleging fraud or
mistake, a party must state with particularity the circumstances
constituting fraud or mistake.” To pass muster under this rule, a
plaintiff must usually identify dates, names of persons, names of
products, statements made, documents used, amounts at issue,
etc.” Allegations of fraud are subjected to heightened pleading
requirements for various reasons. They imply, for example, a
violation of moral, not just legal, principles and thus present
greater reputational harm.®

Statute of limitations. Actions brought under the FCA,
either by the government or by a qui tam relator, must be
timely. The 1986 amendments to the FCA provided that civil
actions must be brought within six years after the date on
which the violation is committed, or within three years of the
date an official of the United States charged with responsi-
bility to act knew or should have known of the facts material
to the right of action, whichever occurs later, but in no event
more than 10 years after the date on which the violation
occurred.®” This statute thus incorporates a limitations period,
a discovery rule or tolling provision that can extend the
period (three years after facts were known or knowable), and

a statute of repose that precludes liability more than 10 years
post-violation. Although the statute states that the limitations
clock commences on the date the violation is committed, it
provides no further guidance as to when, for limitations pur-
poses, a violation exists. Courts have differed on this issue.®

Lack of materiality, lack of scienter, lack of falsity.
Although these are elements of the plaintiff s case-in-chief,
and thus not defenses per se, they nevertheless represent key
issues upon which FCA liability, more often than not, fun-
damentally depends.The burden of proof on these elements
remains with the plaintift. If the plaintiff lacks proof on one
of these issues, the FCA defendant should be entitled to sum-
mary judgment.®

Counterclaims against the relator and third-party
actions. Where the relator engaged in wrongdoing of some
sort that causes damage or harm to the defendant, the defen-
dant may be able to assert a counterclaim. Typically, courts
have not favored counterclaims for contribution or indem-
nity.”" Claims that seek to shift liability from the defendant to
a relator caught up in the fraud have been met with disfavor,
with courts holding that such counterclaims would have a
chilling effect on fraud reporting.” This prohibition, however,
does not necessarily apply to actions against third parties.”

State and Municipal False Claims Laws

A majority of states have enacted legislation modeled on the
federal FCA, and nearly all of these incorporate qui tam pro-
visions offering financial incentives to private litigants. While
most are similar to the FCA, these laws have various unique
or distinguishing features. Frequently, qui tam plaintiffs allege
violations not only of the federal law but also of the state law
where fraudulent conduct is alleged to have impacted both the
state and federal treasuries. A detailed description of state false
claims laws is beyond the scope of this article.

Some cities have followed suit by enacting local laws
prohibiting fraud and offering incentives to whistleblowers to
pursue false claims. The City of Chicago enacted an ordinance
in 2005 that incorporated many of the provisions of the
Mlinois state and federal acts.” The law was later amended to
provide for protection of whistleblowers from retaliation.” It
varies from the federal law in certain respects. For example,
the law allows for liability in the event of a false claim made
in connection with a bid or proposal, even when the bid or
proposal was rejected by the city.”” New York City also has
adopted a municipal version of the FCA.”

Conclusion

The foregoing discussion provides an overview of the key
liability and damages provisions of the False Claims Act, as
well as the unique qui tam section of the law that permits
private persons to bring claims in the name of the federal
government in exchange for a share of the recovery. As
noted at the outset, FCA claims and litigation have been
on the rise for more than a decade. Companies that depend
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on government revenue (federal, state, or local) need to be
aware of the pitfalls associated with this law so that they can
implement robust compliance programs aimed at avoiding
potential violations, as well as effectively defend these claims
when they are brought. <
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